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DETAILED ACTION 

1 . Claims 1 - 43 are presented for examination. The effective filing date for the 
subject matter defined in the pending claims in application 10/574170 is March 29, 
2006. Claim to foreign priority date is September 29, 2003. Claims 1-23 were cancelled 
in preliminary amendment. 

Claim Objections 

2. Claim 28 objected to because of the following informalities: The limitation "and is 
included the request" is not grammatically correct. Appropriate correction is required. 

Claim Rejections - 35 USC § 101 

3. Claims 35-41 rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Claim 35, for example, recites a " server". The 
scope of a "server" is not limited to a hardware device, but rather encompasses a 
software-only implementation. Software is not statutory because it is simply abstract 
ideas and is not directed to a process occurring as a result of executing the software on 
an actual physical device. For a claim like this to be statutory, an actual hardware 
device is required. These claims do meet this criterion and are therefore deemed non- 
statutory. See MPEP Chapter 2106.01 Section I. 
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Claim Rejections - 35 USC §112 

4. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 28 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Regarding claim 28 the term "equal or greater than" is unclear and leave the reader in 
doubt as to the meaning of the technical features to which they refer, thereby rendering 
the definition of the subject-matter of said claims unclear. The term "equal or greater 
than", is a relative term which renders the claim indefinite. The term " equal or greater 
than", is not defined by the claim, the specification does not provide a standard for 
ascertaining the requisite degree, and one of ordinary skill in the art would not be 
reasonably apprised of the scope of the invention. 

Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) The invention was patented or described in a printed publication in this or a foreign 
country or in public use or on sale in this country, more than one year prior to the date of 
application for patent in the United States. 

Claims 24 - 30 are rejected under 35 U.S.C. 102 (b) as being anticipated by Roberts et 
al. (US Patent No.: 6920110). 

As per claim 24, Roberts discloses a method for transmission of software for a 
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performance characteristic on demand, the software transmitted to a terminal from a 
server in a packet network, the method comprising: 

triggering a bandwidth test via a load request of the performance characteristic; 
determining if a present bandwidth is sufficient for transmission of the demanded 
software within a specified time limit; (Roberts, 
Column 3, lines 3-8 states: 

The method includes the steps of monitoring the level of actual network 
bandwidth utilization and identifying an average monitored level of actual 
utilization. Then, the method calculates the size of a data block to be 
transferred as a function of current activity and bandwidth threshold. A 
block of the computed size is then downloaded. 

Column 3, lines 12-14 states: 

The first data field contains data representing a timestamp corresponding 
to the sample time of network utilization.) 

and inhibiting the transmission of the demanded software if the 

bandwidth test determines that the present bandwidth is insufficient. 

(Roberts, 

Column 10, lines 6-12 states: 

Thus, if the first client 86A were utilizing 40 Kbps of the network bandwidth 
at the same time the second client 86B is utilizing only 5 Kbps of the 
bandwidth, there would not be sufficient network bandwidth available to 
download a set of data (e.g., a software update) from the server 82 to 
either client without degrading their other network activity.) 

As per claim 25, Roberts discloses the method according to claim 24, wherein a 

required bandwidth is calculated according to a specified upper limit for a transmission 

time. (Roberts, 

Column 8, lines 24-29 states: 

At T.sub.1 , the level of actual bandwidth usage is 15 Kbps, which is a new 
maximum, so the threshold 92 is set to 5 Kbps. The level of actual 
bandwidth usage is again sampled at T.sub.2, and another new maximum 
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of 30 Kbps is identified. Consequently, the new threshold 92 is calculated 
to be 10 Kbps.) 

As per claim 26, Roberts discloses the method according to claim 25, wherein the 
required bandwidth is available to the terminal and is included the request. (Roberts, 
Column 9, lines 28-34 states: 

Once the client is connected to the same network as the server, the level 
of actual network bandwidth utilization is obtained at step 122. As shown 
in FIG. 4, the actual usage is sampled periodically (e.g., every five 
seconds). Preferably, this is done by tracking the number of incoming and 
outgoing packets over a given time period (e.g., one second) at the 
communications interface between the client and the network. 

Column 9, lines 38-40 states: 

Relatively large files provide a more accurate basis for measuring the level 
of actual network bandwidth usage at the network interface.) 

As per claim 27, Roberts discloses the method according to claim 26, wherein the 

server has access to the requested software and the required bandwidth. (Roberts, 

Column 2, lines 57-62 states: 

Then, the method issues to the server process a further download request 
which is associated with the file and which requests that the server 
process download a further segment of the file over the network, provided 
the actual network bandwidth utilization is less than a threshold level.) 

Referring to claim 28, Roberts discloses the method according to claim 27, 

wherein the bandwidth test provides a positive test result if the bandwidth is suitable for 

a realtime application or wherein the bandwidth test provides a positive test result if the 

bandwidth is suitable for a substantially realtime application or wherein the bandwidth 

test indicates a sufficient bandwidth which is equal or greater than the required 

bandwidth. (Roberts, 

Column 2, lines 39-49 states: 

The first component is a bandwidth monitoring component which monitors 
the level of actual bandwidth utilization for a network connection and 
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identifies a maximum monitored level of utilization. The second 
component is a threshold calculating component which calculates a 
threshold level of utilization as a function of the maximum monitored level 
of utilization identified by the first component. The third component is a 
transfer management component which manages the transfer of data over 
the network when the level of actual bandwidth utilization is less than the 
threshold level of utilization) 

Referring to claim 29, Roberts discloses the method according to claim 27, wherein 

information regarding the present bandwidth is made available by a network resource 

manager and is updated on request by the server or after a period of time. (Roberts, 

Column 7, lines 42-52 Figure 4 states: 

The server 82 is a website accessible over the Internet for downloading 
software updates for the operating system of the PC. Referring to FIG. 4, 
a curve 90 represents the level of actual network bandwidth utilization for 
a client PC accessing the Internet over a period of time. The curve 90 
rises from T.sub.O through T.sub.2 to reflect the flurry of network activity 
which typically occurs as the user initially accesses the Internet. Then, 
after a brief decrease in network activity at T.sub.3, the client's actual 
utilization again rises dramatically to a peak at T.sub.4.) 



As per claim 30, Robert discloses the method according to claim 29, wherein the 
manager manages priorities for bandwidth demands, and wherein if the required 
bandwidth is less than present bandwidth for the transmission, the manager: 

determines a difference between the required bandwidth and the present bandwidth; 

(Roberts, 

Column 8, lines 43-45 and Figure 4 states: 

This time, the level of actual usage 90 remains between 5-10 Kbps, which 
is less than the threshold level of 15 Kbps, from T.sub.5 to T.sub.8.) 



finds at least one process having a lower priority than a process requesting the 
bandwidth and a bandwidth that at least equals the difference; and allocates the 
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bandwidth of the lower priority process to requesting process so that the requesting 
process has a bandwidth at least equal to the required bandwidth. (Roberts, 
Column 8, lines 43-45 and Figure 4 states: 

Consequently, if any data transfer were initiated at T.sub.3, then it would 
be immediately suspended at T.sub.4. At T.sub.5, the actual usage 90 
once again drops below the threshold level 92. This time, the level of 
actual usage 90 remains between 5-10 Kbps, which is less than the 
threshold level of 15 Kbps, from T.sub.5 to T.sub.8. Thus, the transfer of 
data over the network would not interfere with other network activity during 
this time period.) 



Claims 35 - 41 are rejected under 35 U.S.C. 1 02 (b) as being anticipated by Nielsen et 
al. (US Patent No.: 6968379 B2). 

Regarding claim 35, Nielsen discloses a server in a communication network, 

comprising an available bandwidth memory that stores bandwidth data for a terminal 

connection; (Nielsen, 

Column 1 , lines 65-67 and Column 2, lines 1-3 
The invention is directed to computer apparatus, such as that found at a 
server, for allocating communications bandwidth to a plurality of user 
connections. The apparatus includes a processor configured to allocate 
communications bandwidth to said user connections based on at least one 
set of priorities.) 



a performance characteristic providing device having a performance characteristic 
memory that stores software and access to the available bandwidth memory; (Nielsen 
Column 4, lines 48-53 and Figure 3 states: 

FIG. 3 is an illustration of bandwidth allocation from a network server to 
several clients. The network server 300 has a predetermined amount of 
bandwidth N 310 which it must divide 320, 330, 340 and 350 between 
multiple clients 360, 370, 380, and 390. Note that the bandwidth allocation 
each client receives varies. 

Column 4, lines 56-62 and Figure 4 states: 
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FIG. 4 is a database schema organized as an exemplary way for storing 
file-type priorities. The table has two columns: File Type 400 and Priority 
410. An HTML file 420 will have a priority of 4 (430). A style sheet 440 will 
have a priority of 3 (450). Priority 2 470 is reserved for future use. GIF 480 
and JPG files 490 both have priorities of 1 (485 and 495).) 

an interface from the device to a terminal through which the software is transmitted to 

the terminal, the interface that receives a loading inquiry message, wherein the loading 

inquiry message initiates a broadband test to determine whether to transmit the 

software in accordance to the message if the result of the bandwidth test indicates an 

available bandwidth is suitable for transmitting the software. (Nielsen, Figure 7B 

Column 6 lines 32-58: a client having an associated GIF file transmitted to will have an 

additional bandwidth added because all of allocation bandwidth associated with that 

client has been used, for example, unused bandwidth percent is 0%) 

As per claim 36, Nielsen discloses the server according to claim 35, further comprising 

a bandwidth demand memory that stores a required bandwidth for a performance 

characteristic to be used in the broadband test. (Nielsen, Figure 7B Column 6, lines 32- 

58: Nielsen discloses a method that seeks to utilize all portions of available bandwidth). 

Referring to claim 37, Nielsen discloses the server according to claim 36, further 

comprising a maximum available bandwidth for the terminal connection to be used in 

additional or alternative broadband tests. (Nielsen 

Column 5, lines 64-67 and Column 6, lines 1-3 states: 

FIG. 7A is a flowchart of a procedure for dynamic bandwidth allocation by 

the server. The procedure begins by initializing several variables: MaxBW 

is set to the maximum bandwidth available to the server, COUNT is set to 

the number of rows in the AUT (i.e., the number of current connections), 

SumOfPriorities is set to zero, and index I (a loop counter) is set to one 

(700).) 
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As per claim 38, Nielsen discloses the server according to claim 36, further comprising 
a network resource allocation device operatively connected to the performance 
characteristic providing device and operatively connected to the available-bandwidth 
memory, wherein the network resource allocation device allocates bandwidth for the 
loading inquiry and accordingly update the available bandwidth memory or wherein the 
network resource allocation rejects the loading inquiry. (Nielsen 
Column 5, lines 16-23 states: 

Following a new request 605 the requested file name and its associated 
priority based on its file-type are placed into the AUT and the recalculation 
variable is set to TRUE (610). Then the recalculation of bandwidth 
allocation algorithm is invoked (650) which updates the AUT, then the 
AUT is used to provide parameters to the bandwidth allocator (655) and 
the monitoring loop resumes 600.) 



Referring to claim 39, Nielsen discloses the server according to claim 38, wherein the 
network resource allocation device is operatively connected to a network resource test 
device operatively connected to the available bandwidth memory at the terminal 
connection in order to determine and store a current bandwidth. (Nielsen 
Column 6, lines 27-31 states: 

If all the rows have been processed (735) then the AUT has been 
completely updated and is ready for use by the bandwidth allocator in FIG. 
6 at 655 and the process is terminated (750)) 



Regarding claim 40, Nielsen discloses the server according to claim 38, wherein the 
network resource allocation device is operatively connected to a network resource 
allocation memory that stores bandwidth data that is allocated via a process and stores 
a priority of the process, (Nielsen 
Abstract states: 



Application/Control Number: 10/574,170 
Art Unit: 4121 



Page 10 



Communications bandwidth available to network servers and computers 
running client processes is allocated among connections available to 
those devices based on sets of priorities. Those priorities include type of 
information being retrieved, how fast user connections can receive 
information, which part of a document is being transmitted, user identity, 
stored indicia indicating importance of the document and the state of 
application processes running on said computer. 

Column 1, lines 37-40 states: 

The prioritization scheme is driven by the need to render a viewable page 
as quickly as possible so that the user may begin reading it.) 



the network resource allocation device redistributes bandwidth 
depending on the process priority and the loading inquiry message to provide 
the suitable bandwidth for the loading inquiry message. (Nielsen 
Abstract states: 

Bandwidth is reallocated on an event driven basis upon arrival of a new 
request for retrieval, finishing sending information in response to a 
retrieval request, cancellation of a retrieval request, detection of the 
inability of a user connection to use all of the bandwidth allocated to it, a 
change of priority and timeout of a timer.) 
Regarding claim 41 Nielsen discloses the server according to claim 40, wherein the 

network resource allocation device is operatively connected to a network resource 

inquiry memory that stores data on a request bandwidth in order to manage regular 

computer functions like the process having no bandwidth presently allocated. (Nielsen, 

Figure 7B Column 6 lines 32-58: a client having an associated GIF file transmitted to 

will have an additional bandwidth added because all of allocation bandwidth associated 

with that client has been used, for example, unused bandwidth percent is 0%) 

Claims 42 - 43 are rejected under 35 U.S.C. 102 (b) as being anticipated by Purpura et 

al. (Pub No.: US 20030043846 A1). 

As per claim 42, Purpura discloses a terminal for data processing in a communications 
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packet network, comprising: 

a user interface having a display of performance characteristics; a performance 
characteristics loading device that is operatively connected to a server via the network; 
(Purpura 

Paragraph [0024], lines 1-6 states: 

If the user can not access the signal at the minimum speed, the user is 
allowed to log on to server system 12 for local use only, as indicated at 
step 120, and is notified that the user will be given access to the signal as 
soon as there is sufficient bandwidth to allow access at the minimum 
speed.) 



and a rejection of a loading inquiry for a requested performance characteristic, the 
rejection sent by the server, wherein the user interface is adapted to modify the display 
of the requested performance characteristic after the rejection. (Purpura 
Paragraph [0032], lines 3-20 states: 

Upon receiving the request to route the e-mail message, server 14 
executes the e-mail sub-routine, thereby determining, at step 256, whether 
the e-mail message contains an attachment. If it is determined that the e- 
mail includes an attachment, the e-mail sub-routine determines, at step 
260, whether the attachment exceeds a predetermined size limit. If the 
attachment exceeds the predetermined size limit, server 14 determines, at 
step 264, whether the attachment can be stripped from the e-mail 
message. If the attachment can be stripped, the attachment is striped, as 
indicated at step 268, and the e-mail is routed to the recipient along with a 
notification that the attachment has been deleted, as indicated at step 272. 
If the attachment cannot be stripped, routing of the e-mail is terminated, as 
indicated at step 276, and a message sent to both the initiator of the e- 
mail and the intended recipient, informing the initiator and recipient that 
routing of the e-mail has been terminated, as indicated at step 280.) 

Referring to claim 43, Purpura discloses the terminal according to claim 42 

wherein the requested performance characteristic is highlighted or 

wherein the requested performance characteristic is omitted. (Purpura 
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Paragraph [0032], lines 12-15 states: 

If the attachment exceeds the predetermined size limit, server 14 
determines, at step 264, whether the attachment can be stripped from the 
e-mail message. If the attachment can be stripped, the attachment is 
striped, as indicated at step 268, and the e-mail is routed to the recipient 
along with a notification that the attachment has been deleted, as 
indicated at step 272.) 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 



Claims 31-34 are rejected under 35 U.S.C. 103 (a) as being unpatentable over Roberts 
et al. (US Patent No.: 69201 10) in view of Purpura et al (US 20030043846 A1 
hereafter; Purpura '846). 

As per claim 31 , all the limitations of claim 29 have been discussed above. However, 

Roberts does not disclose if the required bandwidth is 

less than an existing bandwidth for the transmission a message is sent to the 

terminal, wherein the message includes a rejection or a rejection of the load 

request. 

On the other hand, Purpura '846 teaches if the required bandwidth is 

less than an existing bandwidth for the transmission a message is sent to the 

terminal, wherein the message includes a rejection or a rejection of the load 
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request. (Purpura, 

Paragraph [0035], lines 3-13 and Figure 4 states: 
When there is insufficient bandwidth available for the FTP session, the 
session is blocked, at step 344, and the user is instructed to try initiating 
the session at a later time. If the file size can not be established, the sub- 
routine determines, at step 348, whether there is a predetermined 
minimum amount of bandwidth available. If it is determined that there is a 
minimum amount of available bandwidth, the session is allowed, at step 
352, otherwise the session is blocked and the user is notified that the 
session has been blocked, as indicated at step 356.) 



It would have been obvious to one of ordinary skill in the art at the time of the invention 
to incorporate if the required bandwidth is less than an existing bandwidth for the 
transmission a message is sent to the terminal, wherein the message includes a 
rejection or a rejection of the load request as taught by Purpura '846 in the invention of 
Roberts in order to provide a system that determines whether sufficient available 
bandwidth exists to support the requested connection and sending messages to notify 
a user of insufficient bandwidth to support the connection so that the user is aware of 
the current status of the request. 

Regarding claim 32, all the limitations of claim 31 have been discussed above. 
However, Roberts does not disclose the message is shown to a user of a terminal. 
On the other hand, Purpura '846 inherently teaches the message is shown to a user of 
a terminal. (Purpura, 

Paragraph [0019], lines 6-9 states: 

The users utilize client systems 18 to communicate with server 14. Initially 
users log on to server system 12 to establish a communication link with 
server 14 and enable access to network system 10 and the broadband 
signal. 

Paragraph [0035], lines 17-27 and Figure 4 states: 
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When there is insufficient bandwidth available for the FTP session, the 
session is blocked, at step 344, and the user is instructed to try initiating 
the session at a later time. If the file size can not be established, the sub- 
routine determines, at step 348, whether there is a predetermined 
minimum amount of bandwidth available. If it is determined that there is a 
minimum amount of available bandwidth, the session is allowed, at step 
352, otherwise the session is blocked and the user is notified that the 
session has been blocked, as indicated at step 356.) 



It would have been obvious to one of ordinary skill in the art at the time of the invention 
to incorporate the message is shown to a user of a terminal as taught by Purpura '846 
in the invention of Roberts in order to provide a system that notifies the user of 
bandwidth availability. 

As per Claim 33, all the limitations of claim 31 have been discussed above. However, 
Roberts does not disclose generating a subsequent load request in response to a 
temporary rejection of the load request. On the other hand, Purpura '846 teaches 
generating a subsequent load request in response to a temporary rejection of the load 
request. (Purpura, 



Paragraph [0024], lines 1-6 and Figure 2 states: 

If the user can not access the signal at the minimum speed, the user is 

allowed to log on to server system 12 for local use only, as indicated at 

step 120, and is notified that the user will be given access to the signal as 

soon as there is sufficient bandwidth to allow access at the minimum 

speed. 

Paragraph [0025], lines 1-5 Figure 2 states: 

When a user is logged on for local use only, server system 12 monitors 
the signal, as indicated at step 128, until there is sufficient bandwidth 
available to provide the predetermined minimum data transfer rate, then 
allows the user to fully log on, as indicated at step 132.) 



It would have been obvious to one of ordinary skill in the art at the time of the invention 



Application/Control Number: 10/574,170 Page 15 

Art Unit: 4121 

to incorporate generating a subsequent load request in response to a temporary 
rejection of the load request as taught by Purpura '846 in the invention of Roberts in 
order to provide a system that allows a user to establish a connection at another time 
when there is sufficient bandwidth. 

As per Claim 34, all the limitations of claim 31 have been discussed above. However, 

Roberts does not disclose wherein a permanent rejection is generated by at least one 

temporary rejection or a comparison of the required bandwidth with a maximum 

available bandwidth. On the other hand, Purpura '846 teaches wherein a permanent 

rejection is generated by at least one temporary rejection or a comparison of the 

required bandwidth with a maximum available bandwidth. (Purpura, 

Paragraph [0035], lines 17-20 and Figure 4 states: 
When there is insufficient bandwidth available for the FTP session, the 
session is blocked, at step 344, and the user is instructed to try initiating 
the session at a later time.) 

Paragraph [0035], lines 23-27 and Figure 4 states: 

If it is determined that there is a minimum amount of available bandwidth, 

the session is allowed, at step 352, otherwise the session is blocked and 

the user is notified that the session has been blocked, as indicated at step 

356. 

It would have been obvious to one of ordinary skill in the art at the time of the invention 
to incorporate wherein a permanent rejection is generated by at least one temporary 
rejection or a comparison of the required bandwidth with a maximum available 
bandwidth as taught by Purpura '846 in the invention of Roberts in order to provide a 
system that will the user access to the server when sufficient bandwidth is available. 
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